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DECISION

1. This is an appeal by Harold Burrows (the Appellant) against the deemed refusal to restore 20 kg of hand-rolling tobacco and 1000 cigarettes as no formal review was carried out within the statutory time limit of 45 days from the Appellant’s written request. He claims to have imported the goods for his own use. The Commissioners claim that the excise goods were held for commercial purposes and were liable to duty in the UK. 

The Parties

2. Mr A Vinson of counsel appeared for the Commissioners, called Miss J Logan and Mr C Brown as witnesses, and produced a bundle of documents for the Tribunal. The Appellant appeared in person. 

Preliminary issue

3.
Mr Vinson explained that a letter was missing from the Respondents to the Appellant prior to the letter of the 21st March 2002 from Miss Logan and it was therefore impossible to adduce whether the review had been in time. He agreed to accept that the appeal would be treated as a deemed refusal

The Facts

4 The Appellant returned to Manchester Airport from Alicante in Spain where he had been with a group of men from the Furnessmans Arms, St Helens. When he went to collect his luggage from the carousel it did not come through as expected and the carousel stopped. When it started again several customs officers appeared. He took his blue and green holdalls off the carousel and went to leave through the green door with nothing to declare

5 He was stopped by one of the customs offices and asked where he had been. He was then interviewed and when asked whom he had been with he said “ Airtours”. The interviewing officer indicated he meant had he been on his own to which he replied yes. It transpired that he was travelling with the group of men and that Mr Saxon (another member of the group) had also been interviewed

6 The Appellant declared that he had 20 kg of hand-rolling tobacco and 12,000 cigarettes. He confirmed that he had bought the goods for himself, his brother and sister-in-law, and that his brother had given him the money to buy his brother’s goods.

7 He had signed the interview notes but added, before his signature, that he had misunderstood the initial questions about whom he had travelled with. He had not commented with regard to the payment for some of the goods by his brother. (See pages 14 and 15 of the bundle)

8 The Appellant confirmed that he had appealed to the Magistrates Court in condemnation proceedings on 17th July 2002. The magistrates had ordered the goods to be seized.

9 The Appellant had been working at the time of the seizure as an HGV driver earning approximately £250 per week. He had savings of £6000. He confirmed that he smoked 20 to 30 cigarettes a day and that he now expected them to last 12 months as only 12 kilos were for his own use. Mr Vinson suggested that even that amount would last over 2 and half years.

10 Miss Logan confirmed that she had heard nothing further today which altered her view that the goods should be forfeit.

11  We find as fact the matters set out in paragraphs 3 to 10 above.

The Law

12       The Excise Duties (Personal Reliefs) Order 1992 as amended at article 3 states:-

“Subject to the provisions of this Order a community traveller entering the United Kingdom shall be relieved from the payment of any duty of excise on excise goods which he has obtained for his own use in the course of cross-border shopping and which he has transported”

“Own Use” is defined in the Order as:-

“Own Use” includes use as a personal gift provided that if the person making the gift receives in consequence any money or money’s worth (including any reimbursements of expenses incurred in connection with obtaining the goods in question) his use shall not be regarded as own use for the purpose of this Order.”


The Commissioners may require the person to satisfy them that the goods are not being held for commercial purposes.

13 Paragraph 2 of Article 9 of the Council Directive 92/12/EEC provides the criteria which must be taken into account in establishing whether or not the products are intended for commercial use: -

· The commercial status of the person holding the products, and his reason for holding them

· The place where the products are located or, if appropriate, the mode of transport used

· Any documents relating to the products

· The nature of the products 

· The quantity of the products

Summing up

14       Mr Vinson submitted that the condemnation proceedings had been unsuccessful. The Appellant had been evasive when asked whom he was travelling with. It was clear that he was with the party from the Furnessmans Arms. He had not sought to correct his answer to the effect that he had bought the goods for himself, his brother and sister-in-law.  Nor had the Appellant refuted the suggestion that his brother had given him the money to buy the cigarettes, even though he had done so at the hearing. It was not credible that the cigarettes were for his own use, as they would, even on the reduced quantity suggested at the hearing, have lasted well over two years at the Appellants rate of consumption. The appellant had even suggested in his letter that he goes to Benidorm once a year to purchase some tobacco for his own personal use. Given the quantity that he already had, there would be no need for him to buy anymore. (See page 17 of the bundle) In the circumstances the appeal should be dismissed.

15           The Appellant submitted that it was hardly possible for there to be a fair hearing some two and a bit years after the seizure. The public were generally advised in the Press that they could bring as much tobacco, cigarettes and drink in as they liked, so long as it was for their own use. Who was to say how much was reasonable?  The Respondents had been responsible for the time scale with regard to this case and it had taken an inordinate amount of time to come to this hearing. The goods had been bought for his own consumption and should be returned to him.

The Decision

16        My colleague and I have considered the facts in the case and have decided that the appeal should be dismissed. The Magistrates Court, in condemnation proceedings, have already heard the case and the court had dismissed that appeal and the goods were condemned. The evidence at the interview is quite clear and the Appellant has done nothing today to suggest that what he had said at that time was incorrect. Presumably he had used the same evidence at the magistrates hearing, which was just ten months after the seizure.

17. It is accepted that the matter has taken sometime to reach this Tribunal. The Chairman explained to the Appellant that this had arisen as a result of the decision in R (Hoverspeed Ltd and others) v CEC [2002] EWCA 1804 which had held up most of the cases dependent on it to give the Respondents the opportunity to re-review their decisions in some of the cases, which the Respondents felt should be changed as a result of Hoverspeed.

18.
      The Respondents claimed no costs so we award none
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