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DECISION

1.  The principal question in this appeal is a seemingly simple one: are the charges, known as “green fees”, made by the appellant, the Bridport and West Dorset Golf Club Limited, to visiting non-members who play golf on its course exempt from VAT, as the appellant maintains, or standard-rated, as the Commissioners have determined? For many years the appellant has accounted to them for VAT on its green fee income in accordance with that determination but, it says, recent case-law shows that it should not have done so. In 2009 it made a voluntary disclosure by which it sought to recover £140,358.16 of output tax for which, if its view is correct, it was not liable to account. The Commissioners rejected the voluntary disclosure, and maintain their position that the green fees are standard-rated. 

2. There are in addition two subsidiary issues: whether part of the appellant’s claim is precluded by the operation of the three-year capping provisions, and whether any sum which may be found to be repayable attracts compound interest. I am not asked to make an immediate decision in respect of either of those issues, since the parties preferred to await the outcome of other appeals in which they are to be determined.
The relevant law

3. A critical question is whether the United Kingdom’s domestic law correctly implements the requirements of what is now art 132(1)(m) of the Principal VAT Directive (Council Directive 2006/112/EEC), formerly (and in identical terms) art 13A(1)(m) of the Sixth VAT Directive; I shall refer in this decision to the articles of the later Directive. Article 132(1) provides that 
“Member States shall exempt the following transactions: …

(m)
the supply of certain services closely linked to sport or physical education by non-profit-making organisations to persons taking part in sport or physical education.”
4. The application of art 132 is subject to arts 133 and 134 which, again, merely repeat the corresponding provisions of the Sixth Directive. The former provides that
“Member States may make the granting to bodies other than those governed by public law of each exemption provided for in points (b), (g), (h), (i), (l), (m) and (n) of Article 132(1) subject in each individual case to one or more of the following conditions:

(a)
the bodies in question must not systematically aim to make a profit, and any surpluses nevertheless arising must not be distributed, but must be assigned to the continuance or improvement of the services supplied;

(b)
those bodies must be managed and administered on an essentially voluntary basis by persons who have no direct or indirect interest, either themselves or through intermediaries, in the results of the activities concerned;

(c)
those bodies must charge prices which are approved by the public authorities or which do not exceed such approved prices or, in respect of those services not subject to approval, prices lower than those charged for similar services by commercial enterprises subject to VAT;

(d)
the exemptions must not be likely to cause distortion of competition to the disadvantage of commercial enterprises subject to VAT.”
5. Article 134 provides that
“The supply of goods or services shall not be granted exemption, as provided for in points (b), (g), (h), (i), (l), (m) and (n) of Article 132(1), in the following cases:

(a)
where the supply is not essential to the transactions exempted;

(b)
where the basic purpose of the supply is to obtain additional income for the body in question through transactions which are in direct competition with those of commercial enterprises subject to VAT.”
6. The corresponding provisions of domestic law are to be found in Group 10 of Sch 9 to the Value Added Tax Act 1994, which deals with “Sport, sports competitions and physical education”. Item 3 of the Group is in these terms:

“The supply by an eligible body to an individual, except, where the body operates a membership scheme, an individual who is not a member, of services closely linked with and essential to sport or physical education in which the individual is taking part.”
7. The Item must be read with some Notes, as follows:

“(1)
[immaterial]
(2)
An individual shall only be considered to be a member of an eligible body for the purpose of Item 3 where he is granted membership for a period of three months or more.

(2A)
Subject to Notes (2C) and (3), in this Group ‘eligible body’ means a non-profit making body which—

(a)
is precluded from distributing any profit it makes, or is allowed to distribute any such profit by means only of distributions to a non-profit making body;

(b)
applies in accordance with Note (2B) any profits it makes from supplies of a description within Item 2 or 3; and

(c)
is not subject to commercial influence.

(2B)
For the purposes of Note (2A)(b) the application of profits made by any body from supplies of a description within Item 2 or 3 is in accordance with this Note only if those profits are applied for one or more of the following purposes, namely—

(a)
the continuance or improvement of any facilities made available in or in connection with the making of the supplies of those descriptions made by that body;

(b)
the purposes of a non-profit making body.

(2C)
In determining whether the requirements of Note (2A) for being an eligible body are satisfied in the case of any body, there shall be disregarded any distribution of amounts representing unapplied or undistributed profits that falls to be made to the body’s members on its winding-up or dissolution.”
8. In its briefest form, the question before me is whether the limitation of the exemption in domestic law to supplies to members finds any warrant in Community law.

The facts

9. It is common ground that the appellant is an “eligible body” within the meaning of the legislation. It is a private company limited by shares whose objects, among others, are described by its Memorandum and Articles of Association as the provision of facilities for the playing of golf and the promotion of participation of the whole community in the sport. Amanda Brown, who appeared for the appellant, emphasised that its Memorandum expressly stated that the facilities were to be provided “for the use and accommodation of members, subscribers, visitors and others”. The shares are held by its directors on trust for the members from time to time of any club operated by it. The facilities—a course and clubhouse—are provided by means of a membership club which has existed in one form or another since 1891. The club is an unincorporated association which has no legal identity distinct from the appellant.
10. The appellant is also a Community Amateur Sports Club (“CASC”) within the meaning of what is now Chapter 9 of the Corporation Tax Act 2010, since its functions are limited to the provision of sporting facilities, including the provision and maintenance of club-owned sports equipment and of suitably qualified coaches, the reimbursement of reasonable travel expenses incurred by players and officials travelling to away matches and the sale or supply of food or drink as a social benefit which arises incidentally from the sporting purposes of the club. The conditions which must be satisfied before an organisation may qualify as a CASC are broadly similar to those which must be satisfied by an “eligible body”.
11. The only oral evidence I heard was that of Colin Willcox, a member of the club and a director and shareholder of the appellant. He is one of about 20 of the club’s total membership of approximately 700 who are actively involved in the running of the club and the appellant. 

12. Mr Willcox told me that the appellant set out to attract as many visitors as possible, compatible with the capacity of the course. Some played only once, for example while on a golfing tour, but others played frequently. In particular, regular visitors to the area, which attracts a lot of tourists, might play several times each year and some local residents chose to pay green fees rather than an annual subscription. A golfer paying a green fee had exactly the same playing experience as a member, and was able to use all the facilities of the club. However, members did have some additional rights, in that they were, while others were not, entitled to discounts from the normal charges at the bar and the driving range, and when hiring buggies. Most, but not all, classes of members also had voting rights, which were not available to non-members. There were some competitions open to all players, but others to members only.
13. The appellant set the annual subscription and the green fees at a level designed to meet its estimated overheads; the budget was calculated, Mr Willcox said, on the assumption of certain levels of income from subscriptions, green fees and other sources such as the bar. He accepted that in the accounting year ended on 30 September 2009 the green fees amounted to £90,132, or 18.7% of the appellant’s total income of £481,517, while the membership subscriptions accounted for £271,478, or 56.4%. The bulk of the balance was made up of bar profits; other activities contributed relatively small sums. Mr Willcox agreed that these figures were typical, and that subscriptions amounted to about three times as much as green fees each year but, he said, green fees nevertheless represented a substantial proportion of the appellant’s annual income, without which it would not be able to survive.
14. I accept that evidence as I have set it out.
The issues

15. Raymond Hill, counsel for the Commissioners, acknowledged that the relationship between the appellant and the club is immaterial, and that the supply to the members of the right to play golf on the course in exchange for their annual subscriptions is exempt as it satisfies the requirements of Item 3 and the Notes. 
16. The Commissioners do not, however, accept that supplies to visitors of the use of the course and clubhouse in exchange for green fees are exempt because, they say, such supplies do not satisfy the terms of Item 3 read with Note (2): the recipients of the supplies are not granted membership of the club for a period of at least three months. 

17. The appellant’s position is that, taking the domestic legislation alone, the Commissioners’ proposition is correct; but, it says, the discrimination between supplies to members and supplies to non-members of Item 3 is not authorised by the Directive. Accordingly, the restriction is ultra vires and cannot be relied upon by the respondents. The Commissioners’ response is that the distinction drawn between members and non-members, far from being ultra vires, is required by the terms of art 134(b) of the Principal VAT Directive, since the “basic purpose [of charging green fees] is to obtain additional income for the organisation by carrying out transactions which are in direct competition with those of commercial enterprises liable for value added tax”. It is clear from art 133(d) of the Directive that the avoidance of the distortion of competition is an important objective, and the limitation in domestic law is a proper means of achieving that objective since its effect is to put commercial organisations and members’ clubs on an equal footing in respect of their supplies to non-members.
Submissions

18. Mrs Brown pointed out that Directives are to be construed purposively, and took me to a number of authorities supporting that proposition, as well as others relating to the interpretation of the phrase “closely linked to”, as it is used in art 132(1)(m). As Mr Hill did not challenge the first proposition, and did not argue—nor, realistically, could he—that the necessary close link was absent, I see no need to dwell on these points. It is perhaps sufficient to mention that while exemptions are, as a general rule, to be construed strictly (see Stichting Uitvoering Financiële Acties v Staatsecretaris van Financiën (Case 348/87) [1989] ECR 1737), they may not be interpreted so strictly that the purpose of the exemption is defeated: see Matthias Hoffmann (Case C-144/00) [2004] STC 740, Diagnostiko & Therapeftiko Kentro Athinon-Ygeia AE v Ipourgos Ikonomikon (Case C-394/04) [2006] STC 1349, Belgian State v Temco Europe SA (Case C-284/03) [2005] STC 1451 and Canterbury Hockey Club v Revenue and Customs Commissioners (Case C-253/07) [2008] STC 3351, the case which inspired the appellant’s voluntary disclosure. Again, Mr Hill did not argue the contrary.
19. Rather more important, I think, are Mrs Brown’s arguments, first, that identification of the purpose of the exemption is necessary if it is to be applied correctly and, second, that arts 133 and 134 are exhaustive in defining the parameters by reference to which the scope of the exemptions may be limited. 
20. For the first of those arguments she relied on the decision of what is now the Court of Justice of the European Union (“CJEU”) in Kennemer Golf & Country Club v Staatsecretaris van Financiën (Case C-174/00) [2002] STC 502, and in particular para 19 of the judgment:

“… all the exemptions listed in art 13A(1)(h) to (p) of the Sixth Directive cover organisations acting in the public interest in a social, cultural, religious or sports setting or in a similar setting. The purpose of the exemptions is therefore to provide more favourable treatment, in the matter of VAT, for certain organisations whose activities are directed towards non-commercial purposes.”
21. The aim of the exempting provision in this case was, plainly, the encouragement of participation in sport. That core aim was, however, extended to services “closely linked” to sport, as was apparent from the judgment of the CJEU in Staatssecretaris van Financiën v Stichting Kinderopvang Enschede (Case C-415/04) [2007] STC 294. The issue in that case was whether exemption extended to intermediary services of putting those in need of childcare services in touch with those willing to provide such services. The Court decided that whether the services were themselves exempt (because they fell within one or both of what are now paras (g) and (h) of art 132(1) of the Directive) was a matter for determination by the national court; but at para 22 it observed:
“The Netherlands government refers with good reason in this regard to the wording of art 13A(2)(b) of the Sixth Directive, which provides that: 

‘the supply of services or goods shall not be granted exemption as provided for in (1)(b), (g), (h), (i), (l), (m) and (n) above if … it is not essential to the transactions exempted.’
It is apparent from these provisions that the main transaction, to which the supply of goods or services in question is closely linked, must itself also be an exempted transaction. In the case in the main proceedings, the exemption of the Foundation’s services as intermediary between the parents of the child being cared for and the host parents thus presupposes that the childcare service provided by the latter is itself exempt from VAT.”
22. The significance of these observations becomse clear, Mrs Brown continued, if one accepts that membership of a club, however common it may be for golfers to be members of a club, is not essential to the playing of golf. The United Kingdom’s implementation of the Directive, however, by discriminating between members and non-members, elevates membership to a role it cannot legitimately play: it is used as a criterion which bears no relation to the activity which is the proper subject of the exemption. It is necessary to focus on the substance and economic effect of a transaction (see RCI Europe v Revenue and Customs Commissioners (Case C-37/08) [2009] STC 2407 and MacDonald Resorts Ltd v Revenue and Customs Commissioners (Case C-270/09) [2011] STC 412); the substance and economic effect of the grant of the right to play golf in return for a green fee is indistinguishable from the substance and economic effect of the grant of the right to play golf in return for a subscription.
23. Article 134 is not to be applied, as the domestic legislation does, as if it authorised a discretionary limitation on the scope of the exemptions, but as the basis on which they are to be properly interpreted, in a fiscally neutral way, in the context of the extension of the core exemption to those services “closely linked” with it. Thus at para 26 of its judgment in European Commission v France (Case C-76/99) [2001] All ER (D) 33 the CJEU said:
“… it should be observed that, according to settled case-law, although the introductory sentence of Article 13(A)(1) of the Sixth Directive states that Member States are to lay down the conditions for exemptions in order to ensure the correct and straightforward application of the exemptions and to prevent any possible evasion, avoidance or abuse, those conditions cannot affect the definition of the subject-matter of the exemptions envisaged .… From that point of view, the subjection to, or exemption from, VAT of a specific transaction cannot depend on its classification in national law.”
24. It was also apparent from the passage I have set out at para 20 above, from the Court’s judgment in Kennemer Golf & Country Club, Mrs Brown said, that the Directive made the avoidance of the distortion of competition subordinate to the principal aim of the exempting provision. It is inherent in art 133(c) that distortion of competition is a possible outcome, since the bodies benefitting from the exemption are expected, if that condition is implemented, to charge “prices lower than those charged for similar services by commercial enterprises subject to VAT”, even if para (d) goes on to make the avoidance of distortion a further possible condition.

25. Mr Hill, too, relied on observations of the Court in Kennemer Golf & Country Club. It was apparent, he said, that the answers given to the referred questions were based on the Court’s view that the green fees in issue in that case were not covered by the exemption. The similarity between that case and this was shown by para 11 of the judgment:
“Besides the use of the facilities by members of Kennemer Golf, non-members may use the course and the associated facilities in return for payment of a day subscription fee. According to the case file, Kennemer Golf earns relatively large sums in this way, amounting to approximately one-third of the amounts paid by members as annual subscription fees.”
26. The issues in that case were, however, dissimilar. The first question was whether a body’s non-profit making status was to be determined by reference only to its income from exempt activities, or by reference also to other income. At para 21 of its judgment, the Court said
“If the categorisation of an organisation as ‘non-profit-making’ must be based on the nature of the organisation itself and not on the services which it provides in the form of those specified in art 13A(1)(m), it follows that, in order to determine whether such an organisation meets the conditions for application of that provision, account must be taken of all its activities, including those which it provides by way of extension to the services covered by that provision.”

27. That conclusion clearly proceeded, Mr Hill said, from the premise that green fees represented the consideration for a supply which was provided “by way of extension to the services covered by” the exemption—in other words the Court was to be taken to have considered such supplies to be outside the exemption.
28. He relied too on a decision of my own, in the VAT and Duties Tribunal, Keswick Golf Club v Customs and Excise Commissioners (1998, VAT Decision 15493) in which precisely the same question arose, namely whether green fees charged by a non-profit making club to non-member players were exempt. He referred in particular to para 21 of the decision:

“Two factors are identified in the second indent to paragraph 2(b) [now art 134(b)]—the desire to generate ‘additional income’ and the element of competition with commercial enterprises. A problem of interpretation is immediately perceived: nowhere is there to be found any definition of the basic income to which this income is ‘additional’. [Counsel for the Commissioners] made the point that a member’s club is to be regarded as a non-profit making body because its members engage in mutual trading, that is they provide between themselves the income necessary to support the expenditure which they incur in the pursuit of their common activity. Income which they derive from making supplies to non-members is thus ‘additional’. A charity dependent principally upon benefaction for its activities might likewise generate ‘additional income’ from supplies made for a consideration. This argument is consistent with the first indent of Article 13A(2)(a) and I have concluded that the phrase ‘additional income’ must be construed in this way. [Counsel for the appellant] did not suggest any other.”
29. This was, Mr Hill argued, the central issue, a proposition Mrs Brown did not dispute. She sought to distinguish the two cases by advancing the argument that, whatever the position of Keswick Golf Club, this appellant’s core income was not limited to that generated from mutual trading, that is its subscription income, but included the revenue it derived from green fees. Mr Willcox’s evidence showed that the appellant’s budget was based on the receipt of a substantial, continuing element of its overall income from that source; it could not be said to be “additional” to the income it needed to support its activities, but was an essential and routine part of it. What art 134(b) was designed to exclude was supplies, as Mrs Brown’s skeleton argument put it, “one step removed from the transaction exempted”, and she gave as examples the sale of clubs or the giving of lessons. The supply of the right to play golf to a non-member was of a different kind.
30. Mr Hill’s retort was that such an interpretation would deprive art 134(b) of any effect, since, if it were correct, anything an eligible body earned by way of income which was not derived from its exempt activity would be excluded from the exemption by art 134(a), on the ground that it was not essential, and there would be no occasion on which art 134(b) was engaged. Similarly, the appellant’s argument that, as long as the beneficiaries of the relevant services are persons taking part in sport the exemption should apply left no room for art 134(b) to apply to any services supplied by non-profit making organisations.
31. That was the only conclusion consistent with the Court’s reasoning in Kennemer Golf & Country Club and with the conclusion I reached in Keswick Golf Club. The rationale of the passage from that decision set out above, he said, was itself consistent with what was said more recently by the CJEU in Canterbury Hockey Club. At para 33 of the judgment it said

“As regards sport and physical education, as activities in the public interest, the exemption under Article 13A(l)(m) of the Sixth Directive is intended to encourage those types of activities but is not a general exemption of all supplies of services linked to them.”

32. The point in issue in Canterbury Hockey Club was whether the exemption was restricted to supplies made directly to participants in sport, or also included services supplied to corporate persons and to unincorporated associations but when the true beneficiaries were such participants. The Court concluded that it did, but, Mr Hill argued, the judgment does not affect the requirement that the basic purpose of the provision of the relevant services must not be to obtain additional income for the relevant non-profit making body by carrying out transactions in direct competition with commercial enterprises. It was this factor which underlay and justified the distinction in the domestic legislation between supplies to members and supplies to non-members, since the right to play golf in return for a green fee was available not only from non-profit making organisations but also from commercial concerns. It was in order to prevent the distortion of competition which would result if green fees charged by the former—the appellant and others like it—were exempt while commercial concerns were required to charge VAT that the legislation incorporated that distinction.
33. Far from supporting the appellant’s argument, the jurisprudence of the CJEU in RCI Europe and MacDonald Resorts Ltd, to the effect that the focus must be on the substance and economic effect of a transaction, favoured the Commissioners’ case. The substance and economic effect of the grant of the right to play golf in return for a green fee was not equivalent to what a member received in return for a subscription, since the member was entitled in addition to the privileges of membership which Mr Willcox had described—the right to vote, the right to certain discounts and the right to play in competitions in which non-members could not play. Those who paid green fees received something indistinguishable from what they received at a commercial golf course, and the domestic implementation of the exemption in Group 3 was designed to, and did, put those indistinguishable supplies on the same footing.
Discussion
34. Although, in what follows, I borrow from the parties’ submissions I am not convinced either of them has approached the analysis of arts 132, 133 and 134 and their domestic implementation correctly. In particular, I think it necessary to focus on the tension inherent within the provisions of the Directive, a tension on which I shall expand.

35. Nevertheless, I agree with Mrs Brown that the first step must be to identify the supply in question. One must then ask whether the exempting provision, applied purposively, encompasses the supply so identified. If it does, it is necessary then to ask whether any of the provisions of arts 133 (so far as the domestic legislature has chosen to implement them) and 134 (which is mandatory) applies so as to remove the exemption from the supply or any part of it. That straightforward approach to arts 133 and 134 requires no deep analysis and is, I think, the essence of what Mr Hill urged upon me. In addition, I accept the thrust of his argument that if arts 133 and 134 have any purpose, it can only be to limit the scope of the exemption. So much is, indeed, obvious; what the limits are, and how they are to be applied, are topics to which I shall return.
36. The identification of the supply in this case poses no great difficulty: it is the supply of the right to play golf on the appellant’s course in exchange for payment, whether of a subscription or of a green fee. I accept Mrs Brown’s submission, and Mr Willcox’s evidence, that the characteristics of that supply are identical, whether or not the recipient is a member. The fact that members receive additional benefits seems to me to be irrelevant. Those benefits—membership for its own sake, the right to vote and the availability of discounts—are not, and are not claimed to be, within the exemption. Whether they do or could rank as supplies in their own right, and if so whether they are given for no consideration or in return for a part of the subscription are not matters on which I was addressed and I need not decide them. I also do not think it necessary to consider whether the right to play in some competitions closed to non-members is of relevance; even if it is relevant it must be de minimis. What seems clear to me is that the fact that the member receives something the non-member does not cannot affect the nature of the core supply. The important point is that there is no difference between the right to play golf on the appellant’s course as it is supplied to members, and that right as it is supplied to non-members. I do not think it is, or could be, disputed that, taking art 132 alone, that supply is exempt.
37. I now come to arts 133 and 134. At first sight it is a little odd that the mandatory conditions appear after those in respect of which member States are allowed a discretion, but the order in which the provisions are presented is probably of no great moment. The critical provisions in this case are art 133(c) and (d), and art 134(b). The remaining conditions are not the subject of dispute: the Commissioners accept that the appellant satisfies art 133(a) and (b), and I do not think it can seriously be argued (and Mr Hill did not) that art 134(a) can apply to the supply as I have identified it.
38. The purpose of the exemption of sporting supplies by art 132 is to encourage participation. That was made clear, if clarification was necessary, by the CJEU in the extract from its judgment in Canterbury Hockey Club which I have set out above. What is also clear, from a comparison of art 133(c) with art 133(d), is that member States may choose either to encourage the undercutting of commercial enterprises by implementing the former, or to protect commercial enterprises by implementing the latter: the two are mutually exclusive. It is here that the tension to which I have referred becomes apparent. In addition, it is not immediately obvious how distortion of competition might ever be eliminated when the effect of exempting supplies made by some bodies, whether or not they satisfy art 133(a) and (b), will always be to give those bodies a competitive advantage over commercial enterprises which must add VAT to the charges they levy for identical supplies. I do not, I think, need to identify any means of doing so; what is clear is that, while the objective of the avoidance of distortion of competition may override the exemption if the member State so chooses, it does not do so if art 133(d) is not implemented.
39. I next need to move on to art 134(b). The manner in which it is drafted makes it clear that the criteria within it (the securing of additional income and the competition with commercial enterprises) are cumulative. It must also be noted that while art 133(d) refers to the distortion of competition, art 134(b) refers only to competition. Thus despite their superficial similarities, the two conditions have different targets. To fall within art 134(b), it seems to me, the supplies must be of a kind which would otherwise be exempt by virtue of art 132 (since if they are not art 134 is not engaged) but, while they must be essential to sport (in the sense developed in Canterbury Hockey Club), are not of a kind customarily made by the eligible body, and they must be made in competition with commercial enterprises. An example in the present context might be the opening of a course, normally restricted to members and their guests, to visitors, for a defined period, with a view to generating income for a specific purpose. 
40. There does not seem to me to be much room for doubt that the second limb of the art 134(b) limitation is satisfied in the instant case: as Mr Willcox accepted, the right to play golf on the appellant’s course in exchange for a green fee is materially indistinguishable from what is provided by commercial enterprises which are required to charge VAT. I have, however, come to the conclusion that the analysis I set out in Keswick Golf Club, albeit without contrary argument in that case, is unduly restrictive. I am persuaded by Mr Willcox’s evidence that the appellant’s green fee income cannot properly be described as “additional” when it is derived from an activity which finds a place in the  principal objects clause of the appellant’s Memorandum of Association, is received year after year, is relied upon and included in the annual budget on a continuing basis and is applied, as is the subscription income, in defraying the appellant’s ordinary expenses of maintaining the course and clubhouse. That conclusion may not be appropriate to every club; green fee income might be regarded as “additional” where, to repeat the example I have given, visitors are allowed to use the course only occasionally, at times when extra funds are sought; or if it could be shown that the income from green fees is applied in a particular fashion, and not for meeting the general expenses of the club. I do not find anything in Kennemer Golf & Country Club—which, as I have said, dealt with a rather different issue—which should lead me to a contrary conclusion. In particular, I do not accept Mr Hill’s argument that that the Court decided, even inferentially, that green fees could not represent the consideration for an exempt supply.
41. It follows that art 134 does not exclude the appellant’s green fee income from the exemption. It is necessary therefore to turn to the United Kingdom’s implementation of arts 132 to 134, which is effected by Item 3 and the Notes. For convenience I set out Item 3 again:

“The supply by an eligible body to an individual, except, where the body operates a membership scheme, an individual who is not a member, of services closely linked with and essential to sport or physical education in which the individual is taking part.”
42. It is readily apparent that the restriction of the exemption to an eligible body (when that term is read with the Notes) is intended to implement art 133(a) and (b). The use of the phrase “closely linked with and essential to” can equally readily be seen to be the implementation of art 134(a). It is plain, too, that no attempt has been made to implement art 133(c). The implementation of the remainder of arts 133 and 134 is rather more obscure. The Commissioners’ case, as it was put by Mr Hill in his skeleton argument, is that “the overall purpose of the exemption [is] to encourage participation in sport through non-profit making organisations whilst also providing protection for commercial enterprises providing similar services”. However, nowhere in the Item, or in the Notes, is there any reference to competition, whether or not distorted, with commercial organisations; and there is no reference to the “additional” income of art 134(b). Instead, Mr Hill said, the wording attempts to achieve the same objective as the Directive, as the Commissioners perceive it, by discriminating between members and non-members (or, strictly, those granted membership for less than three months). 
43. I dealt with the background to what are now arts 132 to 134 in Keswick Golf Club. The original proposal was for there to be discrimination between supplies to members (which would be exempt) and supplies to non-members (which would be taxable) but, for one reason or another, the proposal did not find its way into the legislation in its final form and it is, plainly, the European legislation in its final form rather than as it might have been which must be applied. Thus the provisions of domestic law which import the discrimination find no direct warrant in Community law; and the question to be asked, therefore, is whether it is nevertheless a legitimate and effective means of respecting the purpose of the Directive, or more precisely art 133(d).

44. In my judgment it is not. In principle, the exemption extends to all relevant supplies “to persons taking part in sport”. The restriction of the exemption to only some such persons is therefore contrary to the purpose of the exempting provision and cannot stand, unless it is otherwise justified. I am not persuaded that the restriction is justified since I do not consider it has, or can have, the result for which the Commissioners contend. As Mr Hill conceded, both non-profit making organisations and commercial enterprises providing facilities for playing golf operate membership schemes and allow visitors to play in exchange for green fees. The most that can be said is that the domestic provisions have the potential for reducing distortion of competition for the custom of visitors; but in my opinion that is too imprecise an outcome to justify an exclusion which is contrary to the purpose of the Directive. Even if it were the case that distortion of competition in relation to visitors was eliminated, there remains the (economically probably more significant) distortion in relation to members. Moreover, the legislation introduces another anomaly capable of distorting competition, namely the non-profit making body which has no members, such as a charity or philanthropic trust, which may make exempt supplies to all comers. 
45.  I conclude therefore that the provisions of domestic law which distinguish between supplies to members and supplies to others are not capable of properly achieving the objective of art 133(d) of the Principal VAT Directive and therefore do not correctly implement its terms. They cannot stand. Mr Hill conceded that, if that were my finding, I must go on to determine that the provisions of the Directive have direct effect, and that the appellant’s green fee income represents the consideration for an exempt supply.
Conclusions

46.  The exclusions from exemption of art 134 of the Principal VAT Directive do not apply to the appellant’s supplies. I recognise that in so concluding, I am departing from my earlier decision in Keswick Golf Club. The attempt by the domestic legislation to implement art 133(d) of the Directive is ineffective, and does not take the appellant’s supplies of the right to play golf in exchange for a green fee out of the exemption.
47. The appeal is allowed to that extent. I give the parties permission to apply for the hearing to be continued in order that the two other issues I have mentioned may be determined.




Colin Bishopp





Tribunal Judge
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